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THE UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF MICHIGAN
SOUTHERN DIVISION
___________________________________
THE UNITED STATES OF AMERICA,
Case No. 1:16-CR-215-02

Plaintiff,

Hon. Robert J. Jonker
Chief U.S. District Court Judge

v.
PERIS DWIGHT SMITH,
Defendant.
______________________________________/

DEFENDANT’S MOTION FOR FRANKS HEARING
AND MEMORANDUM IN SUPPORT
NOW COMES the Defendant, Peris Dwight Smith, through counsel. Defendant has renewed
his motion to suppress certain evidence, including the evidence seized from a storage unit on March
14, 2013, which was seized in accordance with a search warrant. By reference, he incorporates into
his renewed challenges his earlier motion and its memorandum in support. See RE. 58: Amended
Brief, PageID 255. To effect renewal of his motion, he has filed a motion challenging the search
warrant on its face. The instant motion, presented here, comprises the second part of his challenge:
a request for a hearing under Franks v. Delaware, 438 U.S. 154, 155-56 (1978).
In support of this latter aspect of his renewed motion, Mr. Smith offers the following
memorandum of law. For the Court’s convenience, he includes here a reiteration of the procedural
and factual histories he gave in his renewed motion to suppress evidence, which was the first filing in
the renewal of his motion and which focused on a challenge to the “four corners” of the search
warrant and its supporting affidavit.

Procedural Background
This case began on October 27, 2016, with an indictment against Latoya Durant. RE. 1:
Indictment, PageID 1-5. The indictment charged five counts related to false claims and theft,
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essentially addressing claims for filing false tax returns. On December 1, 2016, the government filed
a superseding indictment, bringing Mr. Smith into the case and charging him and Ms. Durant with the
original five counts and adding four counts of aggravated identity theft and a forfeiture allegation
against Mr. Smith. RE. 14: Superseding Indictment, PageID 35-45. The superseding indictment
charged Mr. Smith with conspiring to make false claims (a violation of 18 U.S.C. § 286), two counts
of making false claims against the United States (a violation of 18 U.S.C. § 287), two counts of theft
of government property (a violation of 18 U.S.C. § 641), and four counts of aggravated identity theft
(a violation of 18 U.S.C. § 1028A(a)(1)). RE. 14: Superseding Indictment, PageID 35-43.
Authorities arrested Mr. Smith on December 7, 2016, in the Northern District of Georgia.
RE. 18: Rule 5 Documents, PageID 51. On the same day, he had an initial appearance in Georgia. Id.
He had his first appearance in the Western District of Michigan on January 3, 2017; the Court
continued Mr. Smith’s bond. RE. 23: Minutes, PageID 68. On January 4, 2017, the Court appointed
counsel to represent Mr. Smith. The Court conducted Mr. Smith’s arraignment on January 10, 2017.
RE. 30: Minutes of Arraignment, PageID 79.
Mr. Smith filed his first motion to suppress evidence on March 13, 2017. RE. 56: Motion to
Suppress, PageID 239. Later that day, the defense filed an amended brief in support of the motion.
RE. 58: Amended Brief, PageID 255. Also on March 13, the Court entered a consent order granting
an attorney substitution. RE. 60: Consent Order, PageID 271. Mr. Smith wrote to the Court on
March 16, 2017, requesting that the Court allow Demetrius Smith, Mr. Smith’s brother, to represent
him in place of his court-appointed attorney of the time. RE. 64: Pro Se Motion to Substitute
Attorney, PageID 282; RE. 76: Order on Motion to Substitute Counsel, PageID 369. The Court
conducted a hearing on the motion on March 22, 2017. RE. 65: Minutes of Hearing, PageID 285.
The Court ruled against allowing Mr. Demetrius Smith to represent Mr. Smith; it also ruled in favor
of relieving Mr. Smith’s court-appointed counsel of the time and appointing new counsel. RE. 76:
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Order on Motion to Substitute Counsel, PageID 369-70. On April 28, 2017, the Court appointed
undersigned counsel to represent Mr. Smith. The Court then set a deadline of May 31, 2017, for
undersigned counsel to address the motion to suppress, which earlier counsel had filed, and the
government’s pending motions in limine. RE. 78: Order, PageID 391.

Factual Discussion
Mr. Smith’s cousin Taneshea Smith rented a storage space from West River Storage Suites, on
Samrick Avenue in Belmont, Michigan, on December 5, 2012. See RE. 76: Order on Motion to
Substitute Counsel, PageID 371; Affidavit for Search Warrant, Exhibit A to this memorandum. She
paid cash for a year’s rental of the unit. Affidavit for Search Warrant, Exhibit A to this memorandum.
The management of the storage suites became concerned about the unit and emailed Ms. Taneshea
Smith on February 20, 2013, to let her know they had discovered the unit was unlocked. Someone
had put a lock on the unit, but the slide mechanism was not in place and engaged when the lock was
put on, so the unit could be opened by a passerby. The management wrote that they would cut off
the current lock and asked Ms. Smith to contact them. The owner of the storage suites decided to
place an “overlock” on the unit on March 1, 2013, to secure the unit and its contents. The owner
claimed he entered the unit, before locking it, to check for animal infestation. After this entry into
the unit, allegedly because of what he saw in the unit, the owner contacted the Kent County Sheriff’s
Department. Before leaving the unit, the owner took pictures of the unit’s interior.
On March 2, 2013, the management at the storage suites emailed Ms. Smith to inform her that
the Kent County Sheriff’s Department had “overlocked” her unit. The storage suites’ owner spoke
further with authorities on March 7, 2013. Officer Tracey Ludwig of the Kent County Sheriff’s
Department and the owner of the storage suites discussed the circumstances—with the locks the
owner had placed on the unit, no one would be able to enter the unit without going to the storage
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suites’ office first. Officer Ludwig reported a lack of probable cause to seek a warrant and forwarded
the incident report to the fraud unit to see if other leads existed.
Based on Officer Ludwig’s report, Officer John DeGroot drafted an affidavit to seek a search
warrant on March 13, 2013, and obtained a warrant the same day. The affidavit described the unit at
the storage suites and alleged the following points:
•

The officer’s experience and current assignment to the fraud unit,

•

That the officer was “currently investigating a possible credit card fraud and/or
identity theft complaint involving numerous credit cards that were found in storage
unit number 210 building E” of the storage suites,

•

The storage suites’ owner had contacted police to report suspicious contents in the
unit,

•

The owner had entered the unit after the unit had been unsecured for over two
weeks—the owner entered to ascertain whether animals had infested the unit,

•

The owner had reported that the unit contained only a few items, including a
cardboard box, a small cooler, a computer tower/hard-drive, and an open black, plastic
garbage bag,

•

The owner reported he could see that the garbage bag contained “numerous, possibly
100,” credit cards,

•

The owner secured the unit on March 7, 2013,

•

No one had entered the unit since that date,

•

Facility staff claim to have made several attempts to contact the unit’s renter, all of
them unsuccessful,

•

The renter paid cash for a year’s rental, which would end on November 30, 2013,

•

The officer’s training and experience had led him to believe that possession of a large
number of credit cards indicated identity theft and/or fraud, and computers are used
to store identification and/or account information and to recover and/or encode
credit-card data.

Authorities, including Affiant DeGroot and Wyoming Police Department Detective Dave
Cammenga, executed the search warrant on March 14, 2013. The owner of the storage suites gave
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the officers access to the unit. The black plastic garbage bag described in the affidavit contained
paperwork, credit cards, mail related to tax filings, and packaging from cellular phones.

Legal Discussion
The Fourth Amendment protects individuals from unreasonable searches and seizures. U.S.
Const. amend. IV. To obtain a search warrant, authorities must have probable cause to believe they
will find contraband in the place they seek to search. See id. A neutral and detached magistrate should
make the probable-cause determination; these matters should not fall to officers “‘engaged in the
often-competitive enterprise of ferreting out federal crime.’” United States v. Smith, 182 F.3d 473, 47677 (6th Cir. 1999) (citation omitted). For a magistrate to perform his or her official functions, an
affidavit submitted to obtain a search warrant “must contain adequate supporting facts about the
underlying circumstances to show that probable cause exists for the issuance of the warrant.” Id. at
477. Probable cause means reasonable grounds to believe authorities will find contraband; this belief
may rest on less than prima facie proof, but it does require more than mere suspicion. Id.

A.

The search-warrant affidavit in this case contained knowing and/or reckless
misstatements and omissions such that Mr. Smith should receive a Franks
hearing.

Probable cause must rest on truthful statements.

Defendants who make a substantial

preliminary showing that a search-warrant affidavit includes a false statement, made knowingly and
intentionally, or with reckless disregard for the truth, should receive hearings to challenge the validity
of a search warrant. United States v. Mastromatteo, 538 F.3d 535, 545 (6th Cir. 2008).
Such hearings spring from the Supreme Court’s decision in Franks v. Delaware, 438 U.S. 154,
155-56 (1978). If, at such a hearing, the evidence establishes, by a preponderance of the evidence,
perjury or reckless disregard for the truth, “and, with the affidavit’s false material set to one side, the
affidavit’s remaining content is insufficient to establish probable cause, the search warrant must be
voided” and the district court should suppress the fruits of the search. Id. (citation omitted). A
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material omission may also serve as the basis for a Franks hearing; the standard for obtaining a hearing
on an omission, however, does involve a higher threshold. See United States v. Speer, No. 08-4215/4564,
slip op. at 16 (6th Cir. Apr. 1, 2011) (unpublished). An officer must make the omission knowingly,
intentionally, and with reckless disregard for the truth. Id. at 17.
The affidavit undergirding the search warrant here contained a knowing false statement, or at
least one recklessly heedless of the truth. Right after listing his training and experience, the affiant
stated, “Your affiant is currently investigating a possible credit card fraud and/or identity theft
complaint involving numerous credit cards that were found in storage unit number 210 building E of
West River Storage Suites in Plainfield Township Kent County Michigan.” Affidavit for Search
Warrant, Exhibit A to this memorandum. As discussed above and as the police report shows,
however, the affiant had not investigated the matter. Rather, Officer Ludwig had spoken with the
storage suites’ owner, and Officer Ludwig had concluded that probable cause to support a search did
not exist. No complaint “involving numerous credit cards” existed, much less a complaint involving
numerous credit cards that “were found” in the storage unit. All that existed were vague assertions
by the owner of the storage suites that the unit had been unlocked, that staff at the storage suites had
not been able to make contact with the renter of the unit, and that the owner of the storage suites
thought he could see credit cards in a plastic garbage bag. He didn’t actually find credit cards, retrieve
them, or turn them over to authorities. No police corroboration occurred to establish that anything
had been found/retrieved, much less credit cards.
The affidavit in support of the search warrant in this case also included multiple critical
omissions. First, the affiant failed to recognize that another officer had already determined that
probable cause did not support issuance of a search warrant. See Kent County Sheriff’s Department
Incident Report, pg. 3, Exhibit B to this memorandum. Second, the affiant failed to mention that the
owner of the storage suites took photographs while in the storage unit. See id. at 2-3. Third, the affiant
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failed to state that an officer had seen the photographs the storage suites’ owner had taken and that
these photographs did not reveal “possibly 100” credit cards, but rather “several,” with only two being
really recognizable/legible. Fourth, the affidavit failed to mention that someone with the unit’s access
code had entered the storage suites six times between December 2012 and February 2013. See Kent
County Sheriff’s Department Incident Report, pg. 2, Exhibit B to this memorandum. The visits lasted
fewer than fifteen minutes. Id.
The Sixth Circuit frowns on falsities and “inaccuracies” like these in affidavits for search
warrants. See United States v. Hammond, 351 F.3d 765, 769 (6th Cir. 2003). In Hammond, the court
followed the district court’s grant of a Franks hearing and excision of tainted statements from a searchwarrant affidavit. Id. at 767, 770-71. The affiant misstated the timing of a corroborating drive he took
past a property and the nature of an unproved informant’s tip and power-usage records. Id. at 770.
With the tainted information excised, the search-warrant affidavit collapsed and the court concluded
it would not get around a lack of probable cause. Id. at 771, 773. The affiant’s reckless disregard for
the truth led the court to find inapplicable the good-faith exception to the exclusionary rule. Id. at
774.
In United States v. Darby, No. 16-2998 (3d Cir. Mar. 30, 2017) (unpublished), the Third Circuit
provides some comparisons to consider when weighing the omissions in Mr. Smith’s case. In Darby,
the district court granted a Franks hearing related to one of several affidavits. Darby, No. 16-2998, slip
op. at 3. Ultimately, however, the district court denied the motion to suppress evidence. Id. at 3-4.
One of the points the defense alleged in Darby involved the affiant’s supposed omission of details
related to a tipster’s reliability. Id. at 6. The court addressed the issue by saying that the defense had
failed to identify any facts the government withheld that would undermine the informant’s reliability.
Id. It also pointed out that the authorities had corroborated the informant’s information. Id. at 6-7.
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In Mr. Smith’s case, in contrast, the government did not corroborate the storage suites’
owner’s assertions, as discussed in his second motion to suppress evidence. He provides here specific
details related to the storage suites’ owner’s potential reliability, facts that undermine a finding of
reliability: namely, the owner took photographs in the storage unit and these photographs belie the
owner’s assertion that he saw “possibly 100” credit cards in the garbage bag in the unit.
The Ninth Circuit addressed a Franks issue in the context of a search of a storage unit in United
States v. Johns, 851 F.2d 1131 (9th Cir. 1998), which Mr. Smith cited in his renewed motion to suppress
in the section on standing. In Johns, the defense made a substantial preliminary showing that the
affidavit included deliberately false statements or statements that at least represented a reckless
disregard for the truth. Johns, 851 F.2d at 1133-34. In the search-warrant affidavit, officers had alleged
that they smelled odors coming from the storage unit. Id. The defense proffered expert testimony on
the impossibility of smelling the alleged odors, given the contents of the storage unit. Id. at 1134. The
Ninth Circuit remanded the case with instructions to conduct a Franks hearing. Id. at 1134.
Mr. Smith has made a similar substantial preliminary showing here. Exhibit B to this
memorandum contains the police report that shows conclusively that the owner of the storage suites
took photographs before leaving the storage unit and these photos undermined his assertion that the
garbage bag contained “possibly 100” credit cards. This report also undermines the second officer’s
averment of probable cause because it contains the first officer’s statement that the officer recognized
a lack of probable cause to obtain a warrant. This first officer, Officer Ludwig, sat in a superior
position to judge probable cause given Officer Ludwig was the initial investigating officer and spoke
with the owner of the storage suites when the owner came to the police. The report gives details
regarding the entry log that showed that someone related to the unit had come and gone six times in
the preceding three months—the unit was not abandoned. This evidence establishes the need for a
Franks hearing and undermines a finding of probable cause.
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B.

These material omissions and misstatements further erode the already barebones affidavit in support of the search warrant in this case such that the
evidence seized should be suppressed.

As discussed above, if evidence at a Franks hearing establishes, by a preponderance of the
evidence, perjury, omission, or reckless disregard for the truth, and setting that material aside leaves
the affidavit devoid of probable cause, the search warrant is void and the fruits of the search should
be suppressed. Mastromatteo, 538 F.3d at 545. In this case, as Mr. Smith has explained in his renewed
motion to suppress evidence, which attacks the warrant and its supporting affidavit on their faces, the
affidavit in this case fell far short of establishing probable cause to support issuance of the warrant.
When one combines the affidavit’s lack of evidence and scanty, uncorroborated allegations,
which related to observations on non-criminal matters and some boilerplate assertions, with the
revelation of the false statements and omissions discussed here, the affidavit fails on the probablecause front. The affidavit states that the storage suites’ owner had contacted police to report
“suspicious” contents in the unit. Had the affiant revealed that no credit cards had actually been
found, retrieved, or verified—and that photographs existed showing not “possibly 100” but rather two
cards—no suspicion, much less probable cause, of criminality could have been found. The photos
showing just a couple cards in a trash bag would have confirmed that the unit, like so many in America,
contained random household detritus. The access information, showing someone related to the unit
had come to the storage suites six times from December 2012 through February 2013 would establish
that the unit received use, that the users had not abandoned it. Had the affidavit disclosed the
investigating officer’s initial assessment that probable cause to support the search did not exist, the
affiant could have made an attempt to corroborate the assertions and conduct further investigation to
show why the magistrate should find probable cause after such action. (Of course, the affiant simply
could have taken such measures without extensive explanation in the affidavit. Regardless, he did
not.)
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Had the affiant revealed that people had recently, and with some regularity, visited the unit,
and that photographs of the unit’s interior existed and revealed only a few credit cards in a plastic bag,
no probable cause could have been found. Had the affiant not included the false statement that he
was “currently investigating a possible credit card fraud and/or identity theft complaint involving
numerous credit cards that were found in storage unit number 210 building E of West River Storage
Suites in Plainfield Township Kent County Michigan,” no one could have thought that credit cards
had actually been recovered or that details existed to support a finding of criminality in the form of
credit-card fraud of identity theft. See Affidavit for Search Warrant, Exhibit A to this memorandum.
With the false statements excised and the omissions included, the affidavit would state this
information:
•

The officer’s experience and current assignment to the fraud unit,

•

The storage suites’ owner had contacted police to report suspicious contents in the
unit,

•

The owner had entered the unit after the unit had been unsecured for over two
weeks—the owner entered to ascertain whether animals had infested the unit,

•

Someone associated with the unit had visited it six times in the preceding three
months,

•

The owner had reported that the unit contained only a few items, including a
cardboard box, a small cooler, a computer tower/hard-drive, and an open black, plastic
garbage bag,

•

The owner reported he could see that the garbage bag contained “numerous, possibly
100,” credit cards,

•

The owner took photographs of the contents of the unit and these photographs
showed, identifiably, only two credit cards,

•

The owner secured the unit on March 7, 2013,

•

No one had entered the unit since that date,
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•

Facility staff claimed to have made several attempts to contact the unit’s renter, all of
them unsuccessful,

•

The renter paid cash for a year’s rental, which would end on November 30, 2013,

•

The investigating officer had concluded that no probable cause to support a search
existed and no additional investigation or corroboration had occurred since that
assessment,

•

The officer’s training and experience had led him to believe that possession of a large
number of credit cards indicated identity theft and/or fraud, and computers are used
to store identification and/or account information and to recover and/or encode
credit-card data.

These assertions do not establish probable cause to believe that evidence of a crime would be found
in the storage space.

C.

Any potential application of the good-faith exception to the exclusionary rule
cannot stand in this case because the affiant knew that the investigating officer
had concluded that probable cause to support a warrant did not exist.

As discussed in Mr. Smith’s renewed motion to suppress evidence that attacks the warrant and
affidavit on their faces, the good-faith exception to the exclusionary rule cannot save the evidence at
issue from suppression. This good-faith exception does not apply if a supporting affidavit contained
knowing or reckless falsity, an issuing magistrate wholly abandoned his or her judicial role, an affidavit
so lacks probable cause it would be entirely unreasonable to believe otherwise, or where the officer’s
reliance on the warrant was not in good faith or it was not objectively reasonable. United States v.
Frazier, 423 F.3d 526, 533 (6th Cir. 2005). The good-faith exception to the exclusionary rule should
not be a perpetual trump to suppression. See United States v. Warshak, 631 F.3d 266, 282 n.13 (6th Cir.
2010).
Mr. Smith has already explored the third and fourth factors of the analysis. He will not repeat
those arguments here, but he would add that the omissions and false statements explored here make
even clearer the unreasonableness of relying on the bare-bones affidavit. The affiant knew the
investigating officer had concluded that probable cause to support a warrant did not exist. To persist,
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to seek the warrant anyway, especially by using false assessments of the investigation and omitting
critical information, rendered any reliance on the warrant unreasonable and in done in bad faith.
The first prong of the analysis specifically vitiates application of the good-faith exception to
the exclusionary rule when an affidavit contains knowing or reckless falsity. In the face of the
investigating officer’s conclusion that probable cause did not exist to support issuance of the warrant,
the affiant drafted an affidavit that asserted that “numerous credit cards” had been “found” in the
unit and that a credit-card fraud or identity-theft “complaint” existed. See Affidavit for Search
Warrant, Exhibit A to this memorandum. The affiant did not clarify that no one had actually retrieved
any credit cards, that photos revealed only two recognizable cards, that someone had been visiting the
unit over the past three months, and that no one had made any complaint of criminality.
Unlike in circumstances in which courts have applied the good-faith exception, this affidavit
involved knowing and reckless falsity and bad faith. In his renewed motion to suppress challenging
the warrant and affidavit on their faces, Mr. Smith cited United States v. McClain, 430 F.3d 299 (6th Cir.
2005). In McClain, the Sixth Circuit declined to exclude evidence, in the face of a Fourth Amendment
violation, because the situation involved issuance of post-illegal-entry warrant based on an affidavit
from an officer who had not participated in the initial illegal entry. See id. at 306, 308-09. The court
also noted that the initial officers’ entry involved no bad faith. Id. at 308.
The situation here bears no resemblance to McClain. The affiant knew of the investigating
officer’s determination that probable cause did not support issuance of the warrant. The affiant knew
of the omitted information that would reveal the complete lack of suspicious activity. The affiant
misstated the nature of the investigation and the nature of the evidence. The good-faith exception
does not apply.
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Conclusion
For these reasons, Mr. Smith asks the Court to grant him a Franks hearing in this case and
then suppress all evidence derived from the unconstitutional search of the storage unit.
Date: June 5, 2017

SCOTT GRAHAM PLLC
By:

/s/ Scott Graham
Scott Graham
Attorney for Defendant
Business Address:
1911 West Centre Avenue, Suite C
Portage, Michigan 49024
(269) 327.0585
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